
XXV ANNIVERSARY OF THE CONSTITUTIONAL COURT  

Madrid, 12 July 2005 

  

Majesties 

I 

  

Today twenty-five years ago, with your presence, Your Majesties honoured the Solemn Act of 

founding of the Constitutional Court, in those days a new institution on the Spanish institutional 

panorama. On that far-off day in July 1980, after recalling the power which the Constitution and its 

Organic Act attributed to our Court, Your Majesty said: 

  

“No-one is unaware of the importance of these powers for consolidating the democratic and 

autonomous State which the Constitution provides for. Nor the fact that they place the 

Constitutional Court in a position of extraordinary importance in the constitutional structure 

of the State, yet one which is at the same time of no little difficulty and responsibility. I am 

convinced that the wisdom and experience of you all, your prudence and dedication, your 

patriotism, loyalty and independence, your democratic convictions, will convert the Court into 

the irreplaceable pinnacle of our Rule of Law”. 

  

Twenty-five years on, when our Court is an indispensable element of that constitutional structure 

and is deeply rooted in our legal and political system and in our society, Your Majesties, accompanied 

on this occasion by Their Royal Highnesses the Prince and Princess of Asturias, once more honour 

us with your presence, this time in order to commemorate our first quarter of a century of existence, 

and, as Your Majesty said in this same chamber five years ago when commemorating our twentieth 

anniversary, to make this Act an occasion “for renewing the founding impetus... with its commitment 

to uphold and guarantee the Constitution”. Let my first words therefore be ones of deep gratitude for 

the continual and reiterated support from the Crown for the Constitutional Court. Thank you very 

much, Your Majesties. 

  

I believe that today, with legitimate pride, it can be claimed that, by commemorating the twenty-

fifth anniversary of its founding, this Court has, as Your Majesty augured when we first started on 

our path, become “the irreplaceable pinnacle of our Rule of Law”. That, without any doubt, has been 

the objective which has guided the day-to-day tasks, the sincere and indefatigable drive, of all the 

Judges who have sat in the Court during the course of its existence; they have all placed their wisdom 

and experience, their prudence and dedication, their patriotism, their loyalty and independence, their 

democratic convictions, at the service of such an unrelinquishable and worthy objective as is the 

upholding and guaranteeing of the Constitution. 

  

Any anniversary, in human life and in that of institutions, has to be the occasion not just of 

celebration, but also of reflection and of critical reflection. We are now celebrating the rootedness of 

our constitutional jurisdiction and with it, inseparably, the vitality of the Constitution which, with 

freedom and self-government, gave genuine peace back to us Spaniards, a peace which terrorism is 

trying to break and in which it will not succeed.  

  

On the reflection which this same celebration summons in us, I wish to say something later on. 

But first allow me to express some acknowledgements and remembrances. 

  

Among them, our acknowledgement to the Presidents of the Constitutional Bodies of the State, 

to the President of the Government, to the Presidents of Congress and of the Senate, to the President 

of the Supreme Court and of the General Council of Judicial Power; their presence today among us 

is a faithful reflection not just of the respect and loyal recognition which the different Powers of the 

State has professed to our Court since its founding, to its autonomy, independence and authority, 



without which we would not have been able to carry out the task which the Constitution has entrusted 

to us, but also of the delicate balance of powers on which our constitutional edifice rests and which 

this Constitutional Court has courageously sought to safeguard. 

  

Also, the presence in this solemn act of the highest authorities of the Autonomous Communities, 

in addition to deserving our sincerest gratitude, perfectly materialises the reality of Spain and provides 

a testimony of the enormous task which this Constitutional Court has carried out in the construction 

of the State, making it possible for the Constitution, specifically in its Title VIII, and in the Statutes 

of Autonomy, at all times in respect to their determinations, to constitute a coherent regulating 

framework. 

  

I must also state my warmest gratitude to the remaining institutions and authorities who are 

attending this solemn commemorative act. 

  

I would not wish to conclude these opening words without stating the honour and the satisfaction 

it implies for this Spanish Constitutional Court to include among us the Presidents and Judges of the 

Constitutional Courts, Tribunals and Chambers of Europe, Latin America and Asia, as well as the 

Judges of the European Court of Human Rights and the Court of Justice of the European 

Communities. This Constitutional Court assesses their presence very highly, and regards it as a 

stimulus for the proper undertaking of our work and for the necessary search for fields of collaboration 

among our institutions, at the same time as acting as a reminder of the universal dimension of the 

values that explain and justify the existence of a constitutional jurisdiction and of the problems that 

are common to it, a shared analysis of which will help to prevent and confront them.  

  

This act also provides the best possible occasion for paying worthy homage to the Judges who 

have preceded us in the exercise of the constitutional jurisdiction and to the emeritus Presidents who 

have so wisely directed them (Manuel García Pelayo, Francisco Tomás y Valiente, Miguel 

Rodríguez-Piñero, Álvaro Rodríguez Bereijo, Pedro Cruz Villalón, and Manuel Jiménez de Parga); 

most of whom are happily with us today, along with the wives and families of those who are 

unavoidably absent.. The absence of Presidents Manuel García Pelayo and Francisco Tomás y 

Valiente and of Judges Plácido Fernández Viagas, Angel Latorre Segura, Eugenio Díaz Eimil, Carlos 

de la Vega Benayas, Enrique Ruiz Vadillo, Angel Escudero del Corral, Fernando Garrido Falla and 

Antonio Truyol Serra fill us with grief, yet they remain alive among us in their remembrance. They 

all made a decisive contribution to the formation of a solid jurisprudence and constitutional doctrine 

without which our Constitutional Rule of Law or our public and private life would not understood, in 

other words, without them our living fully in a community would become unintelligible. 

  

It is undoubtedly difficult to measure the ages of institutions and specify the moments of transition 

from one stage to another of their historical course. Nevertheless, the fact is that the very first Court 

presided over by Manuel García Pelayo, the Presidency of which he held from 1980 to 1986 with 

“restrained, conscious and wise responsibility”, thereby making “effective its mission of service to the 

State”, immediately achieved a fertile and dynamic maturity from which appellants (parliamentary 

minorities, the State and Autonomous Communities, Judges and Courts and private individuals) and all 

Spaniards could benefit, as of course could the later Courts since those first twelve Judges set down the 

master lines of the exercise of the constitutional jurisdiction. The founding judges started up the work of 

an institution whose primary role, focused on defence of the Constitution, as Manuel García Pelayo 

himself said twenty-five years ago today in the presence of Your Majesties, “is focused on the juridical 

dimension and is carried out by jurisdictional methods and forms”. This was to be emphasised by our 

second President, Francisco Tomás y Valiente, the memory of whom will never be forgotten and whose 

absence continues to provoke in this chamber and in the whole of Spain the same grief as when he was 

so vilely assassinated by ETA nine years ago: “ … the entire constellation of concepts and problems that 

are pending and brought before the Constitutional Court consists of one and the same challenge: the 



effort to rationalise, to solve problems that were originally political in juridical terms. … Whoever does 

not understand this as a paradox, as a juridical challenge, understands nothing of the Constitutional 

Courts”. 

  

 There have now been 46 of us Judges who have served an institution that renews itself partially and 

periodically and in which the labour and the work done in common acts as a sediment, thereby enriching 

a jurisprudence that is an essential complement of our Constitution. Following twenty-five years of 

activity,  our Court occupies – as I said earlier – an irreplaceable space in our constitutional structure and 

contributes to providing stability and balance to Spanish juridical and political life. 

  

In the words of President Francisco Tomás y Valiente: “With juridical reason we have sought to 

interpret our Constitution and strengthen the values of freedom, justice, equality and political pluralism 

advocated in it, aware of the fact that the technical reason cannot act devoid of any valuational charge, 

since Law is not a neutral form but instead the rational structure of freedom at which a certain culture 

has arrived at a moment of its history”. And thus we continue to do so, motivated by the example of his 

work. 

  

Indeed, this fecund reality would not be possible without the invaluable support of the General 

Secretaries, Lawyers, Clerks of the Court and all the personnel of this Chamber, who happily have 

made of their dedication to the Court a task which has more than surpassed the limits of a merely 

professional activity. Their commitment to the institution during the course of this quarter of a century 

must be emphasised and thanked. 

  

  

II 

  

This solemn act also provides an excellent opportunity for recalling the raison d’être of the 

Constitutional Court, for taking brief stock of the activity carried out by this Constitutional Body during 

these twenty-five years, and making Spanish society aware – and I do not think that I exaggerate the 

epithets – of its exceptional work with regard to the consolidation of democracy in Spain by means of 

the guarantee, diffusion and  the taking root among us of constitutional values. 

  

I scarcely need to recall that the Constituting Power holds the capacity to set down on a permanent 

basis the rules that are going to demarcate the legitimate field of action of political and social agents. 

The historical passage from Constitutions of merely declaratory value to modern ones with regulatory 

value and supremacy entails the consequence of granting those constitutional rules three 

characteristics that are very closely connected to each other: political decisions, including those 

adopted by a majority, do not have sufficient legitimacy for contradicting their contents; their reform 

requires very qualified majorities; and the task of guaranteeing their compliance is attributed to a 

jurisdictional body, or putting this in a different way, the task of safeguarding the supremacy of the 

Constitution so that the rules drawn up by the legislator and the actions of the other public powers, 

and not just of it, do not contradict them. 

  

The configuration of the idea of a democratic State of Law as a Constitutional State demands the 

establishment of a system of constitutional justice, whose particular manifestation is the constitutional 

jurisdiction, its specific function, as is known, being to guarantee the supremacy and full effectiveness 

of the regulating Constitution.  So, the constitutional State of Law is essentially the existence of a 

system of constitutional justice. In our legal code, the Constitutional Court is the body which exercises 

the constitutional jurisdiction within the system of constitutional justice understood according to the 

European model with the effects and the special significance which that option entails: it is the 

supreme interpreter of the Constitution and therefore, among other consequences, the guarantor of 

the constitutionality of the law. 



  

 Corresponding to this conception is the exclusive attribution to the Constitutional Court of 

hearing the appeals and questions of unconstitutionality of or with regard to the laws. But, putting 

aside now the initial Kelsenian conception, it is well known that the supremacy of the regulating 

Constitution is not solely projected on the legislative power but also on all the other powers and 

functions of the State, this being logic with which accord the remaining competencies attributed to 

the jurisdictional function of the Constitutional Court, in some cases shared with the Judicial  Power 

(conflicts of territorial competence, among constitutional bodies, in the defence of local autonomy 

and appeals for protection) .  

  

The very notion of constitutional jurisdiction rests on the need to guarantee representative 

democracy itself (the duality of majorities-minorities), fundamental rights and public freedoms in 

terms of the foundation of political order and social peace, the form of State and the constitutional 

foundations and values. Such major questions constitute a preserve that is closed even to the 

democratic legislator, notwithstanding his extremely broad freedom of configuration within the 

Constitution, the supervision of the observance of which falls to the Constitutional Court. For that 

reason, the competencies which have been entrusted to our Court and which permit it to control the 

necessary subjection to the Constitution of the actions of all the powers of the State (and which are 

close to those which other constitutional jurisdictions have attributed to them) can be taken on 

peacefully. 

  

Its raison d’être was explained with precision by President García Pelayo, who knew how to 

splendidly capture the essence of its meaning: the essential function of the Constitutional Court is 

none other than to “contribute – via the exercise of the competencies that have been attributed to it – 

to making sure that the carrying out of the functions of the State does not stray from the constitutional 

rules disciplining it, or,  putting this another way, so that as far as possible the exercise of each state 

function is simultaneously the legitimate exercise of a constitutional function”. 

  

Coherent with this idea, the Constitution attributed to the Constitutional Court the hearing of 

appeals for protection, in other words, it established a process that is extraordinary, exceptional, 

ultimate or subsidiary, aimed at guaranteeing for all the exercise of the fundamental rights defined in 

section 53.2 of the Constitution, thereby reinforcing the ordinary jurisdictional mechanisms. Section 

123.1 of the Constitution, referring to “constitutional guarantees”, an expression that is coextensive 

with the constitutional jurisdiction, and sections 53.2 and 161.1 b) of the same Constitution, state this. 

Via this procedural path, though not just via it, the Court has exercised its task of supervising the 

Legislative Power with regard to its acts not having the value of Law, of the Executive Power and of 

the Judicial Power. Via this path, the Court has constitutionalised public and political life, but also 

social and private life, extending the defence and protection of fundamental rights to relations 

between private individuals once a public power, generally the judicial, has intervened. 

  

And the fact is that, compared to the initial idea of Kelsen, the current European system and, of 

course, the Spanish system of constitutional justice, is not now, as is well known and generally 

accepted, based on the existence of two separate jurisdictions: the constitutional, responsible for 

interpreting the Constitution, and the ordinary, responsible for interpreting the law; but instead on the 

interconnection of both jurisdictions, since it is also incumbent on the ordinary to apply the 

Constitution, among other ways by interpreting the laws in conformity with it, and on the 

constitutional it is incumbent to examine the laws subject to its judgement or applicable to infra-legal 

acts and rules coming under its control, in order to determine in each case what the constitutionally 

correct interpretation is that has to be given to the law. In short, this task of interpreting the 

Constitution and the constitutionality of the law is shared by the Constitutional Court and the ordinary 

jurisdiction. In that task, therefore, the Court is not the only interpreter, though it is the supreme one, 



as demanded by the system and, apart from that, as is derived from the Constitution and from the 

Organic Act of the Constitutional Court itself, which describes it thus. 

  

   **************************************** 

  

This entire edifice necessarily rests on the independence of the Members of the Constitutional 

Court; that is its basic characteristic, from the point of view both of the constitutional requirements and 

the of experience of these twenty-five years. The success of the constitutional jurisdiction depends on 

the independence and competence of those who exercise it. It is true that the constitutional and legal 

conditions for appointing the Members of the Constitutional Court guarantee the suitability of those 

persons called on to exercise this high jurisdictional function, though, as the Court is not a representative 

body, it is not sufficient to ensure the legitimacy of origin of its members in order to guarantee the 

correct functioning of the Court and the proper exercise of the jurisdictional function. For that reason, 

independence and competence must take priority over any other virtues and sensitivities which might 

accompany candidates for Judges of the Court. 

  

  

III 

  

So, contemplating the constitutional jurisdiction with the historical perspective of these twenty-

five years, the Court has exercised its jurisdictional function via the different cases that it hears, 

provided, of course, it has had them available, ensuring the effectiveness of the Constitution in matters 

of fundamental rights, representative democracy and territorial autonomies. During the course of this 

first quarter of a century of the Court’s life, we have witnessed the scrupulous compliance of its 

functions, the result of which has been the drawing up of a doctrine on the control over the 

constitutionality of the laws, on the resolution of territorial conflicts and on the guarantee of the rights 

and freedoms of individuals that are of incomparable importance for our Rule of Law and the entire 

legal code. It is fair to underline, therefore, the enormous value of the very existence and of the work 

of the Constitutional Court over its first twenty-five years. 

  

It has been a key institution in the consolidation of the constitutional value in society and in 

Spanish institutions, guaranteeing the adaptation of the legal code to the Constitution and interpreting 

the latter in accordance with international rules on fundamental rights and public freedoms. The 

doctrine of the Court has constructed a powerful vehicle for impregnating the legal code with 

European values and with the decisions of the Courts at that level.  

  

And by means of this work of constitutional interpretation the supremacy of the Constitution over 

the law has been guaranteed and the Constitution has been prevented from being redefined through 

subordinate rules, which is a temptation sometimes present in the legislators.  

  

Independently of the controversial assessment which some of its decisions might have earned 

from the parties in conflict and the specialised media, it is necessary to highlight its decisive 

contribution, superior for some to that performed by other Constitutional Courts in codes that are also 

based on territorial political decentralisation, to the construction of what is known as the State of the 

Autonomies by means of the definition of the respective scopes of competencies of the State and the 

Autonomous Communities and the demarcation of subjects on which those competencies are 

exercised. And without prejudice to the existence of matters that are more satisfactorily resolved via 

political channels than through jurisdictional methods, the preventive solution for which is 

encouraged by this Court, it has always heard the conflicts and appeals of competence that have been 

raised within its jurisdiction.  

  



For its part, the appeal for protection has shown itself to be a very valuable tool for demarcating 

the content of fundamental rights and, in the early years of constitutional jurisprudence, for helping 

to adapt the jurisprudence of the ordinary Courts and Tribunals to constitutional principles and values.  

  

Indeed, the Court has taken on an unequivocal commitment in the defence of fundamental rights 

and public freedoms, whose guarantee occupies an overriding position in the European system of 

constitutional justice, shaping its essential content in a way that is coherent with the conception of 

Spain as a social and democratic State of Law. To such a degree has this commitment to guaranteeing 

these fundamental rights been taken on  that it is not an exaggeration to assert that it is not possible 

for citizens to speak of fundamental rights without making reference to the Constitutional Court, this 

fact being the reason and a measure of the closeness of constitutional jurisdiction to society. 

  

      IV 

  

  

But the passing of these first twenty-five years has also revealed certain dysfunctions, some 

particularly serious, generated in or as a consequence of the exercise of the constitutional jurisdiction, 

which has been an object of concern to the Constitutional Court in its successive compositions since the 

reform of its Organic Act in 1988. 

  

The number of cases arriving has continued in its unstoppable upwards trend with the result of 

excessively increasing the accumulated work-load of the Court. The solutions being arrived at with the 

procedural means being offered by legislation right now simply cannot alter this situation, no matter how 

much the organisational and work effort being achieved by the Court is intensified with the greatest of 

zeal and will and in the rate of its production, which is now truly notable in comparison with other 

constitutional jurisdictions. 

  

Since its first Judgment in 1981, the Court has pronounced more than 5,600 and other 13,100 Rulings 

(more than 65,000 are orders of non-admission issued since the 1988), which implies a jurisprudencial 

wealth of incomparable value. But think that from the 386 appeals registered in 1981 the figure has risen 

to 7,814 in 2004, and the data for this year does not allow one to assume that there has been any change 

or reversal in the tendency referred to, rather to the contrary. 

  

  If President Cruz Villalón could state to Your Majesties in the commemoration of our twentieth 

anniversary the aspiration of the Court to “consider as circumstantial” what President García Pelayo had, 

correctly and with foresight, warned as being “potential quantitative and qualitative overloads” of the 

Court, then I fear that five years on we can only acknowledge the conversion of those potential overloads 

into actual ones and their classification as “circumstantial” is now improbable. 

  

We believe that the rationalisation of the work-load of the Court and the increased flexibility and 

shortening of the response periods in cases that it hears in which the efficacy of the solution is committed, 

by means of reducing matters pending admission (whose accumulation has grown over the years, 

particularly in cases of appeals for protection) and reducing the average waiting time in pronouncing the 

Judgment or final resolution, are objectives that cannot be relinquished. Nevertheless, we are persuaded 

that their attainment will now certainly depend on legal reforms rather than on internal measures. The 

need to avoid appeals for protection becoming a third ordinary instance, something which this Court has 

always made efforts to reject, but which, unfortunately, has in fact been occurring as a consequence of 

the extremely high number of non-admission decisions, mostly based on the lack of a constitutional 

content in claims for protection, is also an objective which we ought to seek to achieve. The effort and 

time which the Court devotes to the non-admission of appeals for protection is not reasonable, even if 

this phase is not irrelevant in constitutional terms, since in this process too protection is provided, 

upholding that which has already been granted by the Judges and Courts, which are the first ones called 



on to do so. All in all, the effort and time devoted to a negative work is not reasonable, this effort and 

time being taken away from resolving matters which the Court is going to be concerned with and is 

concerned with. It can be expected that the reform of our Organic Act will help in this necessary 

transformation, without this signifying the disappearance or lessening of the constitutional control and 

protection over the application of fundamental rights by the legislative and executive powers and by the 

judicial bodies.   

  

Because of this it is appropriate once more to call attention to the currently existing demand for 

constitutional justice, which is also a testimony of the trust placed in this Court by citizens, and on the 

need to go ahead with an early reform of the Organic Act of the Court. 

  

Certainly, the Constitutional Court Organic Act 2/1979, of 3 October, has already been the object of 

modification on successive occasions (in 1985, 1988, 1999 and 2000). But, with the exception of that 

produced by Organic Act 6/1988, of 9 June, such modifications have concerned specific points or 

processes of a circumstantial nature without providing a global or overall response to the scope and 

exercise of  the constitutional jurisdiction. For its part, said Organic Act 6/1988 had an impact on the 

process of non-admission of appeals for protection by means of order with the aim, which was 

nevertheless not achieved, of alleviating this excessive burden in the work of the Court. 

  

The future legal reform ought to be set within that reflection and overall approach which we have 

been lacking on, as section 165 of the Constitution states, “the functioning of the Constitutional Court, 

the status of its members, the procedure to be followed before it, and the conditions governing actions 

brought before it” twenty-five years after, with the aim of achieving the correction and updating of the 

various pieces and mechanisms which experience has revealed to be insufficient or maladjusted. The 

constitutional jurisdiction being a basic institution of the constitutional system and the supremacy of its 

interpretative doctrine being an expression of the actual supremacy of the Constitution (as provided for 

in its section 164 and contained in section 5.1 of the Judicial Power Organic Act), it is clear that the 

defence of constitutional supremacy demands not just, as is obvious, the acknowledgement of the actual 

supremacy of decision and interpretation corresponding to the constitutional jurisdiction, but also, 

inseparably and unavoidably, respect from all the public powers of the institutional position that is proper 

to it in the service of those tasks. The supreme nature of the constitutional order in which the Court sinks 

its roots thus demands it. 

  

 In short, this twenty-fifth anniversary should serve so that we, the entire political and juridical 

community, can reflect on the reform of the Constitutional Court Organic Act with the aim of the Court 

being willing to face its immediate future in such a way that, once another quarter of a century of 

existence has passed, it can then offer a balance as satisfactory as the present one but without the 

incomprehensions which, notwithstanding  legitimate criticisms, ought to have been cleared up some 

time ago. It is idle to say that no Court, and this one neither, can claim to be safe from criticism when it 

is befitting, both from opinion and from the community of jurists. But with the same clarity, we have to 

recall that it sometimes needs the cooperation and respect of the other public powers and of citizens.  

  

V 

  

  

I conclude: we Spaniards enjoy a Constitution which, as the outcome of consensus and of a political 

climate characterised by tolerance, concord and the defence of pluralism, guarantees our fundamental 

rights, designs a democratic framework of action for public powers and guarantees the right to autonomy 

of nationalities and regions and to solidarity among them within the unity of the Spanish Nation. 

  

 Majesties: The fact of having guaranteed the Constitution, its full efficacy, its application by and for 

all, its consolidation and diffusion, constitutes the greatest honour and satisfaction that is possible for 



this Court, since it is none other than the honour and satisfaction for having fulfilled during these twenty-

five years the high task corresponding to it as the supreme interpreter of the Constitution; honour and 

satisfaction, therefore, of having contributed to intensifying the effective capacity of the Constitution as 

a framework of co-existence and, once more in the words of Manuel García Pelayo, the effective capacity 

of the Constitution “for reducing complexities” and solving the problems of our political organisation 

and our society, along with the challenges of our immediate future. The Court is firmly resolved and 

prepared, as it has been thus far, to fulfil its responsibilities. 

             

            Thank you very much. 

  

  


